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PROCEEDINGS

SOTO:
Call this meeting to order.  POST Commission meeting is called to order for May 5, 2022.  For the record the time is 10:00 a.m.  I wanna start this meeting off with an introduction.  We have a new commissioner with us, Ms. Tiffany Young.  I've had the pleasure of working with Tiffany for the better half of the last decade.  So welcome, and thank you for your service and, we'll have a lot of work for you. 
YOUNG:
Thank you. 
SOTO:
I'm gonna turn it over first to Kathy Floyd for information on legal postings and open meeting compliance. 
FLOYD:
The meeting agenda has been posted in compliance with NRS 241.020.  The meeting agenda was physically posted here at the POST administration building and the Nevada State library in Carson City. It has been electronically posted at post.nv.gov., the State of Nevada website at notice.nv.gov., the legislative website at leg.state.nv.gov and emailed to all SPOC’s and admins on the post Listserv.
SOTO:
Okay, thank you very much.  I'LL start with roll call, starting with myself, Jason Soto, Chairman, and I'm gonna start around the room.  I'll start over there on the other end.

SHEA:
 Tim Shea, Boulder City.

TOGLIATTI:
George Togliatti, Department of Public Safety. 
YOUNG:
Tiffany Young, Community Member.

NIEL:
Russ Niel, State Gaming Control Board.
MCKINNEY:
Kevin McKinney, Carlin Police Department. 
TROUTEN:
Ty Trouten Elko Police Department. 
ALLEN:
Mike Allen Humboldt County Sheriff's office.

PROSSER:
Jamie Prosser, Las Vegas Metropolitan Police Department. 
JENSEN:
Mike Jensen, Attorney General's Office.

SHERLOCK:
 Mike Sherlock from POST.

FLOYD:
Kathy Floyd from POST. 
SOTO:
All right, thank you.  So, we will get into, let's see, item number 3, discussion, public comment and/or possible action approval of minutes from the February 24, 2022, regularly scheduled POST Commission meeting.  Do we have any public comments on this?  Any comments from the Commissioners?  Okay.  Seeing as though there's none, I'm looking for motion to approve the minutes.

TROUTEN:
Ty Trouten, so moved.

SOTO:
Motion, and a second. 
PROSSER:
Jamie Prosser, second. 
SOTO:
Motion and a second.  All those in favor, say aye. 
MEMBERS:
Aye.

SOTO:
Opposed?  Motion carried unanimously.  Item number 4 is an information executive director report.  I'm gonna turn it over to Mr. Sherlock for an update on POST. 
SHERLOCK:
 Thank you Mr. Chairman.  Mike Sherlock for the record.  Before I get started, can I just remind everyone to identify yourself and speak up so Kathy doesn't have a coronary issue when we get the transcript or when we get the recording back, we can get minutes done.  So just for a reminder.  We do have new equipment, so hopefully we're pretty good, but sometimes she doesn't recognize whose voice is whose and that kind of thing.  So, I'll just quickly go through some updates on POST staff activities in the training division.  Our academy is graduating in about 10 days.  I think we have 30 graduates, thereabouts.  We did recently update and change our uniform requirements for future academy classes.  The update should prove to be slightly cheaper for the agencies, but at the same time, have a more professional uniform appearance allowing us to, you know -- giving us a tool to work on those discipline command presence, public appearance issues a little better.  Over in advanced training, we have basic instructor development, first line supervision, arrest control instructor, and other classes scheduled in June.  Those can be found on our website.  We are planning another first line class late summer, also basic investigator, background investigator soon, probably by fall.  We continue to develop a curriculum for a leadership track that really basically fills the void for those transitioning from field supervision to first line management so that area between Sergeant and Lieutenant, uh, we're working on that now.  We hope to have that going in the near future, it'll be a non-traditional type schedule for training and we hope to get that going.  Over in the standards division we continue work on all the regs that the commission recently adopted, and actually some going back all the way to 2019, where we completed all the work of the Commission.  Those regulations are essentially codified but have yet to be published.  And we're not real sure if this is a residual effect from COVID, something like that, but they are done from our perspective, but if you go to the legislative website, and look at regulations they're not on there yet.  They haven't been published and we're working on why they haven't done that.  And it is usually a process.  We still have work to do on other legislative mandates from last session, that are coming up.  We are beginning to research needs for the legislative mandate related to the annual wellness visits, which goes into effect next year and requires POST to adopt a regulation on that.  We will likely be putting out a survey to agencies to see what's already in place.  Staff goal is really to comply obviously with the intent of that mandate without creating issues related to current individual policy or individual agency policies, labor issues, work comp, that kind of thing.  So, we are working on that now and we'll be presenting that in a workshop very soon, I think.  Also related to regulations after two workshops and input from those that were interested, we created some language related to that definition of the executive position and requirements for the POST executive certificate.  We truly tried to incorporate the concerns of those who provided feedback along with maintaining the intent of that certificate itself and put some language together, this includes the eligibility requirements, who is an executive and consideration of command staff recruited from out of state.  That language is already over at LCB, they will put their sort of fingerprints on it, and it'll be brought back to the Commission for public comment, and at that time changes can be made.  You can adopt it, or, you know, not adopt that language change, the language or whatever needs to be done.  But we are moving forward on that.  The Governor's Finance Office is conducting an audit of POST.  I can say that and, you know, I hate to be the whiner, but we've got some serious budget issues that continue to plague us.  Court assessment income is well below our needs and well below historic averages for us.  Just to give you a sense, we ran out of money several times already in the last three months.  POST is a little different than a general fund agency.  It's kind of like having a checkbook, right?  We can't spend money unless the court assessments are in the bank and when they're not in the bank, we can't pay bills.   And so that's kind of a new thing for us to be this far, you know, in the hole.  Going forward just anecdotally, we are very concerned about our funding.  I think with going back two legislative sessions with Megan's law, and now the decriminalization essentially of traffic citations for those who can't pay their fines is likely to have a direct impact on us.  A vast majority of our court assessment funding is from traffic citations.  And if the courts can no longer force people to pay their fines, we believe it may have an impact on us.  So, that said, as part of the audit process we've provided several other ideas related to funding, and we'll see how that goes.  They've just pushed that -- not pushed it back, but they want more time to consider our proposals and we should have some final documents on that audit in November.  And again, remembering that we're in a biennium the second year.  The budget cycle begins in July.  So, in their minds we're already funded for next year.  We'll see if that's true or not.  So, we are concerned about that.  Finally, you know, just because I know the Commission has received emails on occasion from people that make complaints. We -- you know, for some reason, people come to POST for complaints and our general procedure is when we get a complaint about operations of agencies, we generally refer that back to the agency to deal with that as their procedures and policies dictate.  So, we're just out there, people see POST and some people automatically just assume that we're some sort of investigatory or, you know, have authority over specific agencies and as you know, we're regulatory.  So, I just want to throw that out there.  With that, that’s pretty much rounds up what's going on at POST currently, and I can answer any questions Mr. Chairman, if anybody has any.

SOTO:   All right, I'll turn it over to the Commission first.  Any of you have any questions or input for Mr. Sherlock?  Okay.  The only input I have is, I know we've had this discussion before in terms of the funding, for this Commission.  On one hand I'm glad that we're doing an audit so we can at least bring these issues to light.  I ask from, you, Mike, is to just keep this Commission up to speed on what those asks are, what those shortcomings are.  I have a pretty good idea because of conversations that you and I have had, but we have to find a way to fund this so that it's that it's flush and we're not trying to funnel money every month just to keep operations going.  So, we need to speak up and have some influence on it, and I'd be happy to let them know just how difficult it is to run an organization like this with limited funds.  All right.  Anybody else have anything for Mr. Sherlock?  Okay, we'll on then to item number 5, discussion, public comment and for possible action.  This is a request from Nye County Sheriff for the Commission to find that its statutes and regulations require the Commission to issue the basic certificate to a person whose peace officer certification is revoked in another state.  If the commission finds a person meets the minimum standards for appointment found at NAC 289.110, and the person satisfactorily completes the requirements for certification found in NAC 289.200 subsection 1.  Commission may take action to interpret its statutes and regulations regarding issuance of a basic certificate to a person whose peace officer certification is revoked in another state.  I'm gonna turn this over to Mike Sherlock for background on this, and then we'll (inaudible).

SHERLOCK:
 Thank you, Mr. Chairman.  Mike Sherlock for the record.  So, first, you know, let me give the Commission some perspective on our processes and NDI in particular.  So, just so everyone has some history, Nevada was on the ground floor of the national decertification index long before it was en vogue nationally we participated.  The idea now embraced both nationally in our industry, but also politically was to help states ensure that officers who were revoked due to misconduct in one state could not simply avoid the background issues in their state and move to another state.  POST’s mission is to ensure the highest professional standards for our peace officers.   Today NDI has received an influx of federal money to make improvements and move it to a standard for all states.  Today, most states both participate and make entries into the national de-certification system.  Nevada POST serves as a gatekeeper and ensures those who have access to NDI are actual Nevada law enforcement agencies who hire Nevada peace officers for their use.  A vast majority of Nevada law enforcement agencies have access and do access NDI in their hiring process.  Nevada POST policy and procedure is to check a new hire in the index, and again when an agency applies for basic certificate for that new hire.  Again, just for reference post regulations require agencies to notify POST of any status changes, including the hiring of a new officer within 15 days of hiring that new officer.  And at that time, we would check them in the de-certification index, and then we would check them again when they apply for their basic certificate.  This agenda item addresses that process.  In this case, Nevada POST received a notification, internally we call that a PAR, Personnel Action Report, that Nye County had hired a person for a peace officer position on January 7th of this year.  Based on our procedure, we checked NDI and discovered the person with the name given was revoked in the state of Oregon.  Oregon's POST entity is DPSST, so Department of Public Safety Standards and Training, their equivalent of POST.  As is our procedure we then confirm that the person being hired was one in the same as one entered by the state of Oregon.  And we confirmed that it was the same person or appeared to be.  We further discovered via Oregon that they had revoked the subject for excessive force and that they had revoked him for the period of life.  We then notified Nye County on January 11, 2022, that their prospective peace officer was revoked and prohibited from exercising peace officer powers in Oregon.  And we would be unable to certify him here in Nevada.  We then received information that Nye County was aware of the revocation and would be moving ahead with the hire.  At some point I personally spoke to Captain Boruchowitz on the issue.  I again advised that we would be unable to certify this person based on the revocation.  We had further discussions on the fact that staff had concluded the applicant does not meet the minimum standards established in our chapter 289.  With that I believe Nye County is here to present their arguments, and I don't want to presume anything. So, perhaps after their argument we can clarify things from staff's perspective at that point, Mr. Chairman. 
SOTO: Okay.  So, we have representation here.  So, I am going to turn it over to Nye County representation so that you can give us your perspective on this. 
RICHARDSON:  Thank you.  I'll start first, I'm Bradley Richardson with the Nye County district attorney's office. It’s my honor to be here along with Sheriff Wehrly, Nye County Sheriff's office, Captain David Boruchowitz, Nye County Sheriff's office.  We also have in the audience, Michael Burke, who is a cadet and training in Nye County Sheriff's office.  By way of background, I'm wrapping up my 45th year practicing law in the state of Nevada, and I'm just going to be addressing sub paragraph 1 under 289.200 with regards to the use of the word shall, and the meaning attributed to the word shall.  By way of background, I’ll be very brief.  I had the honor of completing Las Vegas Metropolitan Police Academy in the early seventies, and then I got the law school bug, and since they didn't have a law school in Las Vegas I went to Sacramento, California, and went to a jurist school of law there.  During my time in law school, because I had ties to Nevada, came up to Carson City and worked for the court drafting bench briefs for the justices.  And during the school year, I would do research for the younger California attorney general on search and seizure issues.  So, when I graduated law school I took the Nevada bar, and an opportunity came up to go back to Kansas, so I went back, took the Kansas bar and went to work for the City of Overland Park, Kansas as police legal advisor, assistant city attorney.  We had a hundred officers there and 90,000 people.  It's grown since then.  Opportunity came to come back to Nevada, so I joined the Clark County district attorney's office working for Robert Miller and Rex Bell.  I started out with the robbery, rapes and murders, and ended up – had a capital murder conviction also, but I ended up running the fraud division.  At some point I decided to go on private practice where I spent over 30 years, the most recent was with a firm called Fennemore Craig, with the six offices, including Reno, Las Vegas, and Phoenix, but I've always continued to work and have an interest in law enforcement and the struggles.  And I have in the past on in-service at Metro, on testifying at trial.  So, I'm now wrapping up my fifth year with Nye County and I've come back to my first love, law enforcement.  And I recognize that things have gotten a heck of a lot harder than 40-50 years ago.  I feel -- I worry a lot for the young troops out there right now.  There's so many factors and challenges, working against us, including lack of funding as Director Sherlock alluded to, and those things need to be corrected through the legislature.  But in any event.  So, I just recently got asked to look at this issue with regard to interpretation of 289.200(1).  And so what I did was I looked at case law in Nevada when you have that consideration use of the term shall, and what it means, and the statute -- the NAC itself says that under subparagraph 1, the executive director shall order basic certificate to any peace officer who meets the minimum standards for appointment established pursuant to NAC 289.110 and has satisfactorily completed basic training course, passed the state certification exam, physical fitness exam.  And the significance of that for me is that paragraph 1 says if they've completed those requirements, the executive director shall award a basic certificate, and Captain Boruchowitz can discuss the fact that Michael Burke is on course to complete all those requirements.  I wanted to make sure I wasn't overlooking anything, so I contacted a couple people that I consider experts on the issue of de-certification, one is Matthew Hoffman of Seattle University, a frequent lecturer on these issues.  And then I also spoke with Ronald Goldman, St. Louis University, who also lectures on the issue of decertification.  I asked both of these gentlemen whether or not a decertification in one jurisdiction would preclude certification another and they said, no, it does not.  You know, the laws across all the jurisdictions in the country, they vary.  You have to look at their statutes, look at their regulations, and then figure it out.  And Matthew Hoffman's done a survey of decertification rules in all the states.  I agree that NDI is a great tool for law enforcement, because what it helps you do, helps you start your character and fitness analysis.  They will tip you off for something amiss and you can analyze it.  What we have under 289.200 are two pathways, in my view for certification.  Number one, I consider the golden pathway where you go through the academy, you get to know your department, your department gets to know you, they check NDI.  They do character and fitness analysis, and if you complete their requirements, the executive director shall award a basic certificate.  Many years ago, I was practicing criminal law for Clark County DA's office.  I had a judge tell me one time, Judge Delguy, Mr. Richardson, if you wanna make your point, I only want one case.  I do not want, you know, a lengthy brief, numerous cases or miss-mash cases.  So, what I've done is I pulled a single case that I think exemplifies the point that I'm making here.  And I will provide a copy to the director and to Chief Floyd.  The case is Gouge versus State, it's a 2012 case here in Nevada.  Also, by my background, during my years as an attorney, I had the honor of arguing before the Nevada Supreme Court numerous times, the ninth circuit and the federal courts of California and Nevada.  But words matter, they've always mattered.  And so anytime you're writing a brief or arguing a case, you have to be careful about the words, but I thought Gouge versus State was good because, in that case the appellate saw the review of an order entered by me to the district court, which denied his post-conviction -- petition for relief from lifetime supervision, which was filed pursuant to Nevada by statute 1760931.  What the Nevada Supreme Court did was they looked at the statute, and what they said was because the statutory language of 1760931 used the word shall, the district court did not have the discretion to deny the petition of (inaudible).  (Inaudible) met the statutory requirements.  So, the significance of this decision is that if you meet the requirements of the provisions in the statute and, our position, if you meet the requirements of the provisions of 289.200 subparagraph 1, that the executive director shall award a basic certificate for that peace officer.  So, I'm relying on Gouge versus State and, that proposition that holding that rule of law.  The Nye County Sheriff's office has done a thorough background check.  They're aware of the de-certification, what happened in Oregon.  They did supply agenda backup material to address what had been provided by POST with regard to Mr. Burke’s decertification.  Captain Boruchowitz can address those concerns, if any.  I think another thing that's helpful here, I went back and looked at the history about administrative code 289.200, and what I learned was in the year of 1999, I do have the full revision from that year, but I also have those specific pages where they revise 289.200, and I have multiple copies of that I'll provide the director and Chief Floyd with several of these copies.  Hang on.  Is that -- I'm sorry, let me make sure I got the right one.  Yes.  Okay.  So, the significance of the change in the year 1999 to administrative code 289.200 is that subparagraph 1, the language was changed from the committee will award a basic certificate to any peace officer who meets the minimum standards for appointment established pursuant to 289.110 and admit the other qualifications.  They changed it to the executive director shall award a basic certificate to any peace officer who meets the minimum standards for appointment.  And through the years there's been no change.  It's interesting to note in 1999, that subparagraph 2, they talked about peace officers deemed to complete a course of training that is at least equivalent to the basic training course for basic certification, if he’s certified in another state.  So, in 2003 they amended the NAC to change language in -- let me find that -- subparagraph 2, whereas, and I'll provide copies to the director and to Chief Floyd.  Sorry I don't have more copies, but in 2003 they amended 289.200 subparagraph 2, instead of saying a peace officer is deemed to complete the course of training that is at least equivalent to the basic training course or basic certification, so on so forth, they changed it to read the executive director may award a basic certificate that a peace officer has previously been certified by the certifying entity of another state or successfully completed a federal law enforcement training center training program.  So, the significance of the changes in 2003, they didn't touch subparagraph one, and what that's telling us is that there are two pathways to a certification in Nevada.  One is under subparagraph one if you go through the academy and you're vetted and you meet the other requirements, you shall be awarded a basic certificate.  The second paragraph says if you've been certified in another jurisdiction, that's a pathway to be awarded a peace officer certificate in Nevada. So, there are two avenues.  Michael Burke is pursuing an award of peace officer certificate through subparagraph one.  I believe that the Gouge case is good authority that there's not -- it's not -- there's no discretion whether or not he shall be awarded, or he gets the certificate.  He shall be awarded if he meets the other requirements.  And again, I wanted to make sure I wasn't overlooking anything, so I talked with Mr. Goldman and Mr. Hoffman to make sure ‘cause their foremost authorities on that, just to make sure I wasn't missing anything.  Finally, you know, in the five years I've been with Nye County, I’ve had opportunity to attend a wonderful conference in Winnemucca, the cops and prosecutor's conference in October of 2018.  But you know, what's apparent is the job now is much harder than I ever had to do where the people that graduated the academy had to do.  There are multiple challenges.  There's no -- it's difficult to recruit. Funding is an issue.  I remember at Metro we were fortunate that we recruited from around the country, so, we had officers from other jurisdictions and my thought was, thank God I'm riding with them because there were steadying hand, you know. You get a jackpot, they're a calming influence.  It's like easy.  We got this, but that meant so much to have an older seasoned officer.  And like I say, we have challenges now.  The pendulum has swung so far to the left.  It, it, it's difficult to do the job now.  You're wearing a bullseye on your back.  You could be shot at.  When I was at Metro, that patrol car was not worried about getting assassinated or eating, you know, during our break hour for lunch, not worried about getting shot in the back.  You don't have that security anymore.  And levels of officers on the street has fallen. Why, because of these challenges and certain perceptions, but the pendulum’s over here, we will bring it back, but I'll get off the soapbox there.  But I just wanted to tell you that I'm confident that the Gouge case is the rule in Nevada if you meet the prerequisites of that paragraph certain action shall occur.  Action is compelled to provide the certificate in this case.  With all that being said, if you have any questions for me, or you'd like to chat with Captain Boruchowitz on this case, I'm very passionate about it.  And, you know, I know it's first blush.  It's like, okay, well maybe there's, if you know, it's like the scarlet letter if you’ve been de certified in one state, it's a death knell.  It's not, you have to look at the circumstances about de-certification, their laws, our laws, and so we don't deny people of good character, good officers, good troop from joining a very honorable group of officers here in the State of Nevada.  We all got to look out for each other, whether you're in Reno, Las Vegas, Winnemucca, Elko, and the smaller jurisdictions.  We all gotta look out for each other.  But I would hope that you would consider, you know, what I've had to say about this case.  I’m convinced that, that is the law here and, Michael Burke should receive, shall receive peace officer certificate at the conclusion of the academy.  Thank you. 
SOTO:
Thank you for that.  Does anyone else on the team want to present before I turn it back over to Mr. Sherlock, Captain Boruchowitz or Sheriff Wehrly? 
BORUCHOWITZ:  I can just say something real quick.  I'm not gonna rehash what Deputy DA Richardson did or read from my petition, but as you saw in our petition to you, Mr. Sherlock's position to us is that Mr. Burke is not eligible for certification based on subsection 2, which is the lateral section and his position in his correspondence with us was that, that disqualified him from certification even under subsection 1.  Clearly based on that language in our petition that would mean anyone who expired five years are also being eligible to go through a new academy.  And one of the things that, that we really take seriously, and this is that Oregon requires the decertification of anyone terminated for any reason in Oregon.  So that would our -- if the interpretation was the way it is, you could not hire anybody from Oregon who was terminated for any reason, because they would be de certified pursuant to Oregon law.  We have done an extensive background.  We have interviewed many of the people that are involved in this incident that is in the backup port before you and our agency believes that Mr. Burke is qualified and meets all of the standards and has complied with 100% of the minimum requirements to become a peace officer.  And upon graduating the academy will have met all of those.  And we're simply asking that he be pursuant to subsection 1. 
SOTO:
Thank you.  Sheriff, do you have anything?  

WEHRLY:
Yes, we're only going on the subsection 1.  We have not -- he's not asking for reciprocity, so he doesn't qualify for subsection 2.  He's going through an academy per subsection 1. 
SOTO:  Okay.  I’m gonna turn it over to Mike Sherlock and then go to the Commission. 
SHERLOCK:
 Sure.  Thank you, Mr. Chairman, Mike Sherlock for the record.  And I'm gonna turn to Mike here in a minute. I just wanna give the Commission kind of a historical perspective and make sure, you know, the Commission understands how staff perceives these things.  So, one, I would say that we work under 289, which is a regulation.  The statute is the enabling statute, but we work under a regulation that's developed by the commission.  So, first let me give you a sense of the issue.  To my knowledge we have never certified anyone who's a peace officer who perhaps, peace officer powers have been revoked in another state in our history that I am aware of, right.  I would further say that we have never had a situation where we have advised an agency that their applicant is revoked in another state, and they've asked us to certify them despite that.  So, I hope everyone can imagine that this is not an issue that frankly we even contemplated, particularly in today's climate, but as to the argument we understand that the prohibition of being revoked in another state falls under the same subsection as reciprocity applicant, but it also falls under the entire section that deals with certification.  That said staff has historically looked at both, at the wording of the regulations themselves, but also the intent of the commission.  Chapter 289 also includes terms that read -- 289.290 reads under subsection F that dealing with denial of certification, it states as a reason that the failure to comply with standards established in this chapter is a reason not to certify or deny certification.  Staff looks at 289.200 subsection 2B that states that certification of the person is in the other state has not been revoked or suspended is a standard within this chapter, even if the specific wording is attributed only to those seeking certification by reciprocity, the intent of the commission is clear.  Staff uses this section not only as appropriate for reciprocity, but also instructed on any applicant that has been a peace officer in another state where they were certified and whether they failed to meet those standards in that other state or had some misconduct that caused certification to be revoked.  We would not normally anticipate an agency ignoring the revocation.  And I understand that that's not the case here necessarily, but relitigating or looking at the revocation because it only applies to reciprocity and then move them into another section to get around that issue.  And we just would not have anticipated that even where 60 months had lapsed, which is a separate section of reciprocity.  We would agree with some of the issues that POST in general allows discretion and the interpretation of the minimum standards.  As the Commission knows, we recently had questions on things like what constitutes a high school completion as part of the minimum standards.  And we encourage agencies to establish their own understanding of what completion of high school is, but the Commission does establish a minimum standard and the assertion that all decisions are so solely within the agency's discretion really undermines the whole mission or purpose of the POST Commission.  Clearly, there has to be, and there is a limit to that discretion where it is obvious that the applicant does not meet the standard.  The commission is then not bound to certify them.  In this case, Oregon's final record on the issue shows a sustained finding of his excessive force and Oregon concluded that the facts warranted a revocation for life.  As you all understand, excessive force is not simply a policy violation it is a constitutional issue and staff believes there's no question in the authority of the commission to deny such a certification.  The fact that Nye County did a background on this incident that apparently was from seven years ago and concluded there was not a violation cannot change the fact that Oregon's findings are final.  So, when you refer back to minimum standards, a documented and sustained case of excessive force clearly violates the minimum standard of prohibiting the hiring of someone with a documented history of physical violence.  That's exactly what the Oregon revocation is.  Staff would submit both the revocation and the documented incident of excessive force is clearly within the discretion of the commission to deny that certification.  So, with that, I think I'd move it over to Mike and see if he can give us some further clarification on the issue. 
JENSEN:
Sure.  This is Mike Jensen for the record.  Just, Mike, I think Mr. Sherlock covered most of the things that I would talk about; however, I have just a couple of points first, being with regard to background with the statutes and regs.  I started representing the commission in 1996, at a time when the commission, the POST Commission was still part of the Department of Public Safety DMV and Public Safety, which has since separated.  I was at the legislature when the statute was written to establish POST and have been here throughout the evolution of the regulations over the years since that time, and so I have some experience with some of the changes that you've talked about this morning.  And, so I appreciate that, but I would say that what I have to say is in that context of having that background with these particular regulations.  I would start off by saying that the, commission and Mr. Sherlock have not asked for a formal attorney general opinion on this issue, that we do have a process within our office to get a formal opinion, that requires, you know, the, the drafting, the request, and then a drafting of an opinion.  It gets reviewed all the way up through our chain of command and is issued.  That hasn't happened in this case and is certainly, or in this matter, and is certainly available to the commission, if you want that; however, I did take some time to look through informally, to look at the statutes and regs to see if based on my experience, and this is my experience and opinion alone, whether or not the commission has the authority, and the discretion to deny a certification, or if, as it's been argued, the commission has no discretion when the word shall is used in that particular regulation, that you have to certify someone even in circumstances where they've been revoked in another state for life for excessive force.  And in looking at those statutes and regulations again, I believe that you could reasonably argue that the commission has the authority to deny a certification for an individual who has been revoked in another state for excessive force.  And let me just real quickly, I don't want to take a lot of time on this and again, understand this was an informal preliminary review of this matter.  It's not the opinion of the Attorney General's office, but in looking at this particular matter, and the circumstances of this case, when you have a situation where there is a lifetime revocation in another state you have a final decision and in my experience, when you have a final administrative decision from an entity like the POST commissioned in Oregon, that carries the weight of being what we call in the law, res judicata collateral estoppel, meaning essentially that you don't get to go contest the underlying facts at this point years later, that underlie that revocation.  The third point being in this particular matter the revocation is based on uncontested facts involving the excessive use of force by a peace officer.  That's what the final decision of that agency says.  It's not contestable at this point in time based on those legal principles.  And so when you look at that in the context of the commission's statutes and regulations, you start with NRS 289, that sets out the causes 289.290 that gives the commission authority to establish regulations for the certification -- decertification of officers and specifically talks about doing so in a way that protects the interests of the citizens of Nevada, to protect them in your oversight capacity as a commission.  You then look to the specific regulations that are the commission's regulations, which there are a couple of principles of statutory interpretation, I think are important in this particular matter.  The first is that the commission has the authority to interpret its own regulations as long as your interpretation is consistent with your enabling statute, it's valid.  Okay.  And so, you have the ability to do that, and not only do you have the ability to do that if you do so, the court will give deference to that interpretation. Okay.  Meaning, they will defer to your expertise as chiefs and sheriffs and others with interest in law enforcement on this commission as to how you interpret your statutes and, particularly in this case, your regulations.  NAC 289.290, which sets out the causes for refusal to certify, specifically in section F says the failure to comply with the standards established by the chapter.  Okay.  So, that's one of the reasons that you could refuse to certify a particular individual.  Now, the section that's talked about this morning, subsection 1 of 289.200, it specifically provides that the individual first has to meet the minimum standards for appointment.  It doesn't say as determined by the agency; it says they have to meet the minimum standards for appointments.  289.110, then the commission has set out what those minimum standards for appointment are when it comes to appointing a peace officer.  As has been discussed, one of the things that is expected is that agencies will do thorough background checks to determine the suitability of an individual having good moral character, not having a documented history of physical violence.  Those are specifically talked about in those minimum standards for appointment.  The commission, in my experience has never relinquished and it retains the authority to interpret and apply those standards in a way both consistent with its statutes and regulations and its mission to protect the citizens of the State of Nevada.  So, I would say under those appropriate circumstances, and as Mr. Sherlock pointed out, this is a rare situation.  I've been doing this over 25 years. I've never seen an item come to the commission where an agency has asked the commission to certify someone who's been revoked in another state.  This is an unusual circumstance, probably was not contemplated at the time that the regs were drafted and thought about that this would happen, but here we are -- here we are.  So, based on that preliminary review and principles of statutory interpretation I believe that the commission could reasonably determine under the facts of this case and its standards that those standards have not been reasonably and appropriately interpreted and applied and confirm the executive director's refusal to certify Mr. Burke.  Thank you.  
SOTO:
Do we have any further public comment?  I'm gonna turn it to the commission.  Take comments from our commission on this. 
SHEA:
Tim Shea.  Things like this are always kind of a dilemma.  I've been in this business a very, very long time and three different states now, and we've dealt with this issue in one form or another quite a bit.  The term rogue cops became rather popular in the eighties when you’d find officers that were in trouble in one state and would go to another and we'd pick them up as laterals. From that came litigation. We were involved with up in the Seattle area for a negligent referral, which you should have told us some stuff about some people you didn’t, and we ended up hiring them and we were in a mess.  I'm sure you all remember some riots in South Los Angeles that were caused by an arrest of a shoplifter who (inaudible) and the scene of the guy in the intersection on (inaudible) in his truck.  It all started with an arrest of a shoplifter where the cop was heavy handed, bounced the kid’s head off the hood of the car, got the neighborhood incensed and they ended up with a riot.  The people in New Jersey were amazed that, that guy had been hired by LAPD because they had gotten rid of him in New Jersey for the same kind of stuff, but LAPD had no idea.  So, when I look at, and I read through the articles here, and this all happened back in 2007, 2008, so it has nothing to do with the current climate or the people looking for more transparency in its police, more of accountable to the public.  This was quite a while ago.  Oregon is a rather heavy labor state when it comes to police. It's the home of people like (inaudible) which are well known, law firm that deals with law enforcement officers, rights of peace officers.  It was interesting when I lived here that the union didn't proceed with the arbitration.  I read the administrative law judges' review here from the Department of Public Safety, so it looks like what you said, they terminated for in an Oregon was based upon not ‘cause he was terminated was by his actions.  The dilemma comes to me when it comes to something like this and you brought up that there isn't been a law review, so can the POST Commission act on what they feel, or do we have to act on what is law?  And that's where the problem comes.  And that's where my dilemma lies.  I know what I feel.  I know what Tim Shea feels like, but what can the commission do?  Do we have to follow law?  And then for what is the clear law? 
TROUTEN:
Ty Trouten for the record.  And I have a -- I guess a little bit different concern.  I don't think we ever reached that point, and I will articulate it in this way.  As you noted in your letter, page 17, Sheriff Wehrly, that POST relies upon the agencies to fill all the requirements, including the backgrounds and doing the physicals, the psychological evaluations and everything else.  And I believe that is critical.  And I guess I should back up and say, I do understand as you've articulated, we are all facing staff shortages and a dearth of good, qualified applicants who want to join this profession.  Going back to the -- that there was a background completed, as pointed out the Oregon revocation for life is a matter of record.  It is not up for determination at that point.  And I guess I would assert, and I don't wish to demean your agency or your background investigators, but that should have been an automatic disqualification before it ever came to the level of POST and this discussion of, well, they just go and recertify it will be fine.  I believe that the background while it's asserted, that it was, I think at one time quoted as appropriate and then thorough, but that the concerns are without merit.  I cannot agree with that.  And so, I would say that this issue really revolves around the fact that this candidate did not have a background worthy of even getting to the point of hiring.  And so, you know, now it falls into our laps and without, I guess advocating that this POST Commission Board should detail every facet of how backgrounds are done and specify exactly what is a thorough and complete background and what are the disqualifying features and what are case by case things.  I do believe we're at the point where, like I said, I think we do have the authority to make the decision that this is not a person that we can grant a POST certificate to. 
SHEA:  Tim Shea again.  That's kind of where I was heading with you too.  I feel the exact same way.  I'm just concerned over the powers of the POST Commission and do we follow -- is there a clear cut law we follow, which you just said right now, we really don't have a complete analysis of the Attorney General's office or can we just go with something like this because we're establishing policy for the future I believe by the decision we make.  While I agree the investigation was done is absolutely immaterial.  What’s material is the fact that Nevada Department of Public Safety Standards and POST training revocated for life based upon what they found to be excessive force of what it looks like and gross negligence, I believe is the word the administrative law judge used, and those facts are what the investigation (inaudible) immaterial, what happened or didn't happen, what the other deputies thought of or whatever is the materials, what the state took action on.  And my feeling is if you're decertified in one state, you're decertified in every state, that's the intent of decertification and many states have passed laws specifically to that point to make sure that happens.  So, especially this day and age, I don't know in good conscience, how you could do anything other than that.  I don't know how you can.  You would be basically telling the state of Oregon you're wrong.  And from reading their paper, I don't think they are, and even if I thought they were wrong it’s immaterial, the fact is it occurred, like you said, once that occurred is the fact is it occurred.  

TROUTEN:  And I guess that's my point, perhaps not clear enough, but to the, you know, your argument of the definition of shall is essentially irrelevant.  I take concern of the fact that just with what we have before us here, this subject does not be meet the minimum requirements, that there is some fault that happened within that process, that the, every new applicant is supposed to undergo and therefore it makes it all irrelevant.  

SOTO:
Any other thoughts from Commission?

MCKINNEY:  Kevin McKinney for the record.  I believe this Commission has a moral obligation to uphold the integrity of the decertification index.  I believe that if we fail to honor Oregon’s decertification that we'll be in a position where our integrity is put to question.  And I also believe that we would be potential subjects to civil liability if we authorize an excessive use of force and knowingly certify him, and then we're in a position where he commits another excessive use of force, I believe we could open ourselves up to a civil liability there.  I just think we have a moral obligation to honor Oregon’s.  I feel that this applicant here could potentially go to Oregon and appeal the decision or do that, and then might have an opportunity to at that point to come to Nevada.  But I don't think we are in a position to override what Oregon has decided.  I don't think we can do that.

PROSSER:  Jamie Prosser for the record.  I agree in agreement with most of what’s being said.  However, I am curious since it was brought up that Oregon has a stricter reporting category, I'd be interested to know from a legal standpoint if this case had come through Nevada POST, if we would have entered it into NDI.  And I don't know if that's possible to find out.  But I also agree with getting more of a legal background on that.

YOUNG:   Tiffany Young for the record.  As a community member, as I sit here listening, because I read through all the documents and I'm in agreement with all the statements that have been held here.  And I think foundationally for why law enforcement exists, you know, community-oriented policing at its core and a responsibility as a state.  I think systematically, it sounds like we as POST have an obligation, one, to uphold a decision that's made by another law enforcement agency.  But additionally, we need to have some clear clarification about roles and responsibility of what we're legally obligated to do.  But if we then make a decision, as you said, that's contradictory to another state’s, right.  Are we opening our doors for the floodgates of challenges?  And I would be concerned that if an individual in another state has been deemed unsafe for the community, then how can we morally say that they can be safe for our community?  And so, we have an obligation to the people.  We also have an obligation to law enforcement agencies, as well as following whatever statutes have been put in place by the state.  

SOTO: Thank you.  Anyone else? 
ALLEN:  Mike Allen for the record, Humboldt County Sherriff.  I would just agree with the rest of the Commissioners on what they're saying.  And I think you guys brought up some excellent points and some of the things that I've been thinking of myself on that.  So, do you -- and I think Mike, if I heard you correctly, you feel we do have the authority, Mike Jensen, to not certify this individual.  

JENSEN:  Yes. 
SOTO:
So I have a couple of thoughts based off of all the information that was brought forward today and where it really sits with me in my, you know, quarter century in this business, it goes back to a lot of the things that we're talking about today, that's employee rights, things that have to do with the termination of hopes and, executive goals and responsibilities.  And what's challenging about this particular case is that whenever someone is terminated, regardless of the agency, regardless of the state, at least as far as I'm aware, there is a process in which that individual has the ability to appeal that termination or that discipline or whatever it may be.  And here we're being asked to go, you know, it's removed 15 years and we're being asked to look beyond that.  And the reality for me is you have to approach that with, you know, when it occurs, that's your window, that's your opportunity to appeal whatever it is that you might not agree with.  And I did read all the documents.  I read the specifics, and I also understand that we, as a POST Commission have a responsibility.  Decisions aren't always easy that we make.  And no, I absolutely agree that we have a very difficult profession that we have to work through, and it changes day to day sometimes, but that responsibility is, you know, it's written.  I do believe that we have the authority as a Commission.  I call it an authority, but I also couple it with the responsibility to approve and deny certainly all certifications.  I just think it's important that I put that on the record.  I understand that every case is complicated, and we wouldn't be sitting here today if this wasn't a complicated -- at one point case, and I can appreciate that, but I hope you can also appreciate what I'm saying and the fact that I have a responsibility.  We have a responsibility as a commission.  (Inaudible) part of that.  I wasn't part of that process.  All I can digest is what I have in front of me.  I'd like to make that clear.  Any other comments.

TOGLIATTI:  George Togliatti for the record.  I would agree that it would be a lot easier for us if we had -- the ranks were more clear cut, but to fall back to what Tiffany had mentioned and everyone else I think it's pretty clear that our responsibility -- there's only one decision we could make. And we trusted the fact that we have this situation and the decision made in Oregon with their investigation.  I would feel looking at it from my agency and the agencies I’ve worked for that this matter probably would've made an (inaudible).  So, to sit here and go full background investigation presented to us to make that decision isn’t really possible.  But I would have to say that the allegation of excessive force is not something that you can ignore and the fact that there was a review by another state and the fact that it was going to be revoked for life, that we would have to respect that.  And I can’t take on the responsibility for the State of Nevada to (inaudible).

SOTO:
Any other comments?  Okay.  So let me make sure I get this right.  What I'm looking for then would be a motion that the Commission has the authority to deny certification based on the Oregon revocation.  

TROUTEN:
So, moved.

ALLEN:  Mike Allen, I second.

SOTO:
Motion and second.  All of those in favor, say aye.

MEMBERS:  Aye.

SOTO:
Opposed?  Motion carries unanimously.  Okay.  Item number 6.  Discussion, public comment and possible action.  Request from Carson City Sheriff’s Office for a 6-month extension pursuant to NRS 289.550 for employee, Deputy Laura Eissinger to meet the certification requirement.  Extension to expire September 5th, 2022.  
SHERLOCK: (Inaudible). If I could apologize for the long -- I told him to wait until --

FURLONG:
I could yell.

SHERLOCK:
Sheriff Furlong sat down, but they started early.  
JENSEN:
Any revocation?
FURLONG:  For the record, Sheriff Furlong.  This is an item to extend curricular provide for an extension for Deputy Eissinger.  She is attending the academy in July.  Estimated kickoff, and just for information I shared with Mr. Sherlock earlier, Carson City has been gracious enough to afford us many positions to avoid these complications in the future.  (Inaudible) before, but I appreciate the board’s -- the Commission's support.  

SOTO:
Thank you, sir. 
SHERLOCK:
 Mr. Chairman, Mike Sherlock for the record. Staff would recommend the extension in this particular case. 
SOTO:
So, we're looking for motion to approve the extension of Deputy Eissinger. 
SHEA:
Tim Shea.  I’ll make a motion to extend.

SOTO:
Motion, second?

PROSSER:
 Jamie Prosser, second. 

SOTO:
Motion and second.  All those in favor, say aye. 
MEMBERS:
Aye.

SOTO:
Oppose?  Motion carries unanimously. 
FURLONG:  See you out there. 
SOTO:
Item number 7, discussion, public comment for possible action.  Request from Clark County Park Police for 6-month month extension pursuant to NRS 289.550 for their employee Officer Jason Hoyos to meet certification requirement.  This extension is to expire November 16, 2022. Do we have anybody from Clark County Park Police here? 
SHERLOCK:  No.  Mr. Chairman, Mike Sherlock for the record.  They were unable to make it up.  I did speak to the Chief.  This particular applicant is a reciprocity who's completed all the requirements except for the physical, the PPFT and, was injured during the year and is in the middle of rehabbing his knee and should be able to complete it within the time limits.  So, staff would recommend the extension based on the information.  

SOTO:
Okay.  Do we have any other public comment on this?  Seeing that there's none looking for a motion to approve the extension for Officer Hoyos.

PROSSER:  Jamie Prosser moves.

SOTO:  Motion.  Can I get a second?

TROUTEN:
(Inaudible) second.

SOTO:
Motion and second.  All of those in favor say aye?

MEMBERS:  Aye. 
SOTO:
Motion carries unanimously. Item number 8, public comment.  Commission may not take action on any matter considered under this item until this matter is specifically included on the agenda as an action item.  Does anyone wish to make a comment or address the Commission through public comment?  Okay.  Item number 9, discussion, public comment and possible action of scheduling of an upcoming meeting.  I’m going to turn this over to Mr. Sherlock (inaudible) date. 
SHERLOCK:  Thank you.  Mike Sherlock for the record, Mr. Chairman.  So, staff is proposing July 26th.  It's a Tuesday, here at POST.  This puts us the week after the July Sheriff's and Chief's meeting in Ely, and a full week before hot August nights where I think, Chief Soto might be busy, you know, and, and gets us out all the traffic issues and that kind of thing here at POST, if that's acceptable for the members, but,  we're trying to, you know, summer's a tough time, but we do anticipate a rather large agenda for that July meeting, so we're trying to find the best time and we're hoping that's acceptable.  
SOTO:
Did you say July 26th?

SHERLOCK: July 26th, which is a Tuesday. 
SOTO:
(Inaudible) everybody? 
SHEA:
When is the Sheriffs and Chief’s?

SHERLOCK:
It's a week prior to that out in Ely. 
TROUTEN: 
Ty Trouten for the record.  Elko.

SHERLOCK: Oh, it's an Elko.  Yeah, that's right.  Sorry. Sorry, Chief. 
SHEA:
Is there any way we can kind of tie these together ‘cause, you know, we have to fly up every other week.
SHERLOCK: Yeah, I understand.  Mike Sherlock for the record.  So, as you guys know, years ago, we used to tie those together, and it normally it's Ely in July or has been in recent history.  The problem for us was getting witnesses and people that may be involved in revocation hearings out there. You know, as particularly Ely, not so much in Elko, but so we've moved away from having our meeting at that Eastern Sheriff's and Chiefs, unfortunately.

SHEA:
What I was getting at, Mike is could it be the same week? 
SHERLOCK:  Oh, I see.

SHEA:
Here, otherwise I got to go all the way back south (inaudible) going back up. 
SHERLOCK:  Oh.

TROUTEN:  So, if the Sheriff’s and Chief’s is Wednesday, Thursday, could we do it on the Tuesday before?  And then just be easier for those of us from down south? 
SHERLOCK:  Sure.  Mike Sherlock.  So yeah, we can let -- let me look at the dates and I can put that -- Chief, I can put that out in an email and see if everybody's good with that.  You know, the flip side of that is you guys coming all the way back over here the same week that you're hosting, you know, but I'll -- we'll put the dates out. 
TROUTEN:  So, for the record, Sheriff Narvaiza is handling most of that.

SHERLOCK:  You don't have to worry.

TROUTEN:  But I will advise Tim that just be aware, you’d probably be better to have it before, so you could fly to Reno and then you're gonna have to rent a car and drive out, ‘cause there's no air service from Elko, it only goes to Salt Lake and that rarely.

SHEA:  Yeah.  Driving, I'm from Elko, so it's just that driving from Las Vegas to Elko and then back or flying up to Reno and I have to rent a car to go there anyway. And I just as soon come here and go from here to there.  That's all.

SHERLOCK:  Sure.  And I we're probably okay with that. I'll get an email out on the days then, and I'll get with the Pam on Sheriffs and Chiefs.

TOGLIATTI:  Schedule wise it’s easier if we can. 
SHEROLOCK:  Okay. 
TOGLIATTI: (Inaudible) one trip and I just -- I would've probably drive the whole thing would be my plan.

SHEROLOCK:  Right.  

TOGLIATTI:  Whatever.

SHERLOCK:  In our little world here, Elko is a trip of its own, so.  But we'll get the dates and, I'll get that out by email to everybody.  

SOTO:
All right.  So, we don't have to take any action on that.  Let's see, item number 10, discussion, public comment, possible action and adjourn for a motion to adjourn.

YOUNG:
Motion.

SOTO:
Got a motion, looking for a second. 
UNIDENTIFIED:   Second.

SOTO:  Motion and second.  All in favor to say, aye.
MEMBERS:  Aye.

SOTO:
Thank you all. 
SHERLOCK:  Thanks everyone.   
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